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more influential in the increased
acidification conditions. One later study
we reviewed subsequent to the proposal
revealed a positive correlation between
short-term increases in stream nitrate
concentrations and mean annual air
temperature (affecting nitrogen
movement in a watershed), while
finding no statistically significant
correlation between deposition and
stream nitrate concentrations.
(Murdoch, 1988.)

One commenter recommended a
short-term ammonium nitrate increment
to address visibility problems associated
with regional haze. However, we do not
believe it is necessary to address this
pollutant through our PSD regulations
for NOx. Ammonium nitrate is a form of
PM (i.e., nitrate particulate), and we
already addressed the contribution of
ammonium nitrates to total ambient PM
levels and their effects on visibility
(regional haze) under the PM program.3°
In revising the NAAQS for PM in 1997,
EPA considered the welfare effects of
PM, including nitrates, on visibility
impairment in considering the need to
revise the secondary PM standards. In
doing this, we considered the pertinent
scientific and technical information
contained in the current Criteria
Document for PM and Staff Paper for
PM to determine what an appropriate
level would be for a secondary standard
to address adverse effects of PM on
visibility. We concluded from that
process that a 24-hour PM s primary
standard in conjunction with a national
regional haze program would be the
more effective way to address regional
variations in the adverse effects of fine
particulate on visibility than by
establishing national secondary
standards for PM that would be lower
than the PM, 5 primary standards. See
62 FR 38652, July 18, 1997 at 38679—
38683.

An important consideration in
arriving at this decision was that there
were significant differences in then-
current visibility conditions in different
areas of the country that could not
effectively be addressed by a uniform
national standard. Because our national
control strategy for PM will include
consideration of ammonium nitrate
particles, we find no basis for
establishing a short-term increment for
ammonium nitrate to protect against
visibility impairment as part of the PSD
regulations for NOx.

EPA has also recognized that NOx
results in the formation of ozone and

30 “Impairment of visibility in multi-State regions,
urban areas, and Class I areas is clearly an effect of
particulate matter on public welfare.” OAQPS Staff
Paper for Particulate Matter, July 1996 at p. VIII-
15.

nitrate particulates under certain
conditions. Although ozone, PM,, and
PM, s have short-term NAAQS to protect
against public health effects associated
with short-term exposure to these
pollutants, EPA does not consider the
impacts from these criteria pollutants,
because it interprets section 166 to
require consideration of these criteria
pollutants separate and distinct from the
duty to consider NOx.

Based on these considerations, we
believe that an annual average
increment for NO,, coupled with the
requirements for the “additional
impacts” and AQRV protection in Class
I areas, is sufficient to protect air quality
values, health and welfare, including
the sensitive ecosystems in parks and
other special areas. Thus, we revert to
the “safe harbor” of the existing annual
NO: increments and decline to adopt
additional increments for shorter
averaging periods under this final
action.

(3) Level of NO, increment. Having
concluded from the available scientific
and technical evidence that additional
increments based on other forms of NOx
or other averaging periods are either not
necessary or not feasible, the remaining
issue we evaluated in response to the
court remand was whether there was a
need for lower annual NO, increments.
Our review of the applicable scientific
and technical evidence provided no
basis for us to propose modifying the
levels of the existing NO, increments.

As part of our proposal, the analysis
of the appropriate levels for NO,
increments began by establishing a ‘“‘safe
harbor” increment level that was “at
least as effective as” the increments
established by Congress in section 163
of the Act. 42 U.S.C. 7476(d). Under our
interpretation of the Act, we
preliminarily concluded that these “safe
harbor” levels established the minimum
stringency levels (or highest marginal
increase in concentration levels) that we
may use as the increments for NO, for
each class of area.

The court in EDF v. EPA recognized
that the “at least as effective” standard
in section 166(d) of the Act is satisfied
when we establish increments using the
percentage-of-NAAQS approach that
Congress used to establish the statutory
increments. See 898 F.2d at 188. This
approach involves using the same
percentages that Congress used to
calculate the PM and SO, increments
from the NAAQS in effect at that time
for these pollutants. Because Congress
used different percentages to calculate
the Class I increments for PM and SO,,
we had to decide which of these
percentages was appropriate for the
Class I NO; increment. For the reasons

described in the 1988 NO, increment
rulemaking, we considered it
appropriate for NO, increments to be
derived using the same percentages that
Congress used for SO, because NO»
more closely resembles SO, than PM in
its characteristics and sources. See 53
FR 3698, 3700 (February 8, 1988).

Because the NO; increments have not
changed since 1988, the percentage-of-
NAAQS approach yields the same levels
that we derived in 1988. Thus, using
this approach, the “safe harbor” level
for the Class I NO» increment was
calculated as 2.5 pg/m3 (annual
average), a level equal to 2.5 percent of
the NO, NAAQS. For the Class I NO,
increment, the ‘““safe harbor” level is 25
ug/m3—25 percent of the NO> NAAQS.
For the Class III NO, increment, the
“safe harbor” level is 50 ug/m3—50
percent of the NO, NAAQS.

Our next step was to consider the
factors applicable under section 166(c)
and evaluate whether we needed to
revise the “safe harbor” level to satisfy
these factors. To the extent we were to
find that the marginal increase in
concentration allowed by the “safe
harbor” level did not adequately protect
against these effects and ensure
economic growth consistent with
preservation of clean air resources, we
were obligated to attempt to identify an
alternative level of marginal increase
that would satisfy the factors applicable
under section 166(c).

In order to identify the appropriate
level of increase for ambient NO,
concentrations, we attempted to
establish a quantitative relationship
between the emissions of NO, and
potential adverse effects. Unfortunately,
this approach was hindered for several
reasons. First, the available evidence we
reviewed was inconclusive regarding
the pollutant concentrations at which
the effects may occur. As previously
described, in some instances, the
available scientific and technical
evidence revealed no significant effects,
while in other cases the evidence
revealed uncertainty about the direct
relationship between the pollutant and
its precise role in causing the effect.
This requires an understanding of the
intermediate transformation processes
and the deposition patterns and total
quantities of those nitrogen compounds
which may contribute to the known or
observed effects, as well as the nitrogen
contribution to ecosystems from natural
geobiochemical processes.

Second, since many of the negative
effects were associated with total
nitrogen deposition (indirectly
associated with NO), i.e., caused by
NOx compounds which have been
transformed from NO; in the
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atmosphere, it was also necessary to
attempt to understand the quantitative
relationship between emissions of NO»
(the regulated form of the increment)
and the observed negative
environmental effects. Such
relationships could not be sufficiently
identified from the available evidence.

As aresult of these findings, we
proposed to find that the necessary
scientific evidence was not yet available
to determine that the existing safe
harbor NO> increments are not
adequately protective for purposes of
defining “‘significant deterioration.”
Therefore, we proposed to retain the
existing NO; increments to limit
allowable increases in ambient
pollution associated with NOx
emissions and protect against health
and welfare effects that might occur in
areas where the air quality is better than
the NO>, NAAQS.

Some commenters objected to this
proposed decision to retain the existing
increments, although most of them
generally did not suggest ways to revise
the existing levels (other than to
recommend short-term NO, increments)
to make them more protective. For the
most part, the studies and information
provided by these commenters advance
the knowledge about N deposition
trends and how nitrogen inputs
adversely affect sensitive resources at
various locations, but they also support
our original conclusions in the February
2005 proposal that there is not yet
sufficient evidence to quantify a dose-
response relationship between NOx and
the various negative effects being
observed and reported.

We could establish more stringent
increments simply by setting the
allowable levels of pollutant increases at
lower numerical values; however, we
can find no basis for determining what
particular lower values would provide
the “correct” level of protection against
the types of effects that have been
identified. Consequently, we believe it
would be inappropriate to arbitrarily
select more stringent values for the NO,
increments that are not supported by the
available scientific and technical
evidence.

Lacking a clear quantitative basis for
establishing lower increment levels, we
conducted a qualitative evaluation of
the safe harbor increments in light of the
considerations discussed above. To
achieve equity and protect against
effects that are variable across regions of
the country, we believe each of the NO»
increments should be set at a level that
reasonably protects air quality values,
health and welfare, and parks and
special areas across the country, while

also balancing the need to allow
economic growth.

We continue to believe our ultimate
obligation under section 166 of the Act
is to establish a set of regulations for
NOx which contain provisions that
collectively satisfy the content
requirements in sections 166(c) and
166(d) of the Act. Thus, we think
Congress contemplated that we would
consider the entire set of regulations
when we establish specific aspects of
those regulations. As a result, we
believe it is appropriate and consistent
with our statutory obligations to
consider the protection provided by the
additional impacts analysis and the
FLM review of AQRVs when evaluating
the level of NO, increments that defines
“significant deterioration.”

Thus, based on the overall
insufficiency of the available scientific
and technical evidences to enable us to
define a quantitative dose-response
relationship, we believe the ““safe
harbor” approach for setting the
increment levels is sufficient to satisfy
the factors applicable under section
166(c), when coupled with the overall
framework of PSD regulations
applicable to NOx. This approach
generally maximizes opportunities for
economic growth while ensuring that
each area receives a sufficient level of
protection against ““significant
deterioration” of air quality consistent
with Congressional policy. To the extent
necessary, the case-by-case additional
impact analysis (in Class I and II areas)
and AQRV review (in Class I areas) will
provide additional protection in
particular areas that may be more
sensitive to nitrogen loadings resulting
from NOx emissions. Under these
circumstances, we can find no basis for
modifying the safe harbor increments,
based on the approach established by
Congress for the statutory increments.
Thus, we retain the existing NO,
increments that were established at the
“safe harbor” level using the statutory
“percentage-of-NAAQS” approach.

Several commenters seemed to
suggest that we should no longer be
relying on increments promulgated in
1988 to protect the environment and
that it was time to update them.
However, the Act does not provide a
mechanism for periodically reviewing
the increments for a particular
pollutant. EPA’s statutory responsibility
for developing increments is linked to
its responsibility for promulgating
NAAQS. Section 166 requires EPA to
promulgate increments for a pollutant
following the promulgation of NAAQS
for that pollutant. While the Act is silent
in section 166 on how EPA is to respond
to future revisions to existing NAAQS,

we believe there may be certain
circumstances when it is appropriate to
review the increments for certain types
of NAAQS revisions. For example,
should EPA determine as part of a
periodic review of the NO, NAAQS to
promulgate a new, short-term NAAQS,
then we believe it may be appropriate to
consider the promulgation of a short-
term increment as well. Nevertheless,
this final action being taken today
regarding the NO, increments is not a
periodic review of the increments but a
response to a court order requiring us to
demonstrate the adequacy of the NO,
increments, which we promulgated in
1988, in accordance with the relevant
requirements that Congress provided for
promulgating pollutant-specific PSD
increments under section 166 of the Act.

d. Future considerations.

We agree with the commenters who
have recognized the complexity of the
total nitrogen deposition issue and
suggested that it will take time to better
understand the problems and solutions.
The Act does not authorize EPA to
reevaluate or upgrade the increments
periodically, but generally requires new
PSD regulations, which may include
increments, following the promulgation
of NAAQS.31 Thus, as new information
comes along to better document the
dose-response relationships between
NOx and the various health- and
welfare-related effects, we are not
necessarily obligated to revise the
existing increments for NOx unless such
information results in changes to the
NAAQS. Hence, after any changes to the
NAAQS, we would likely evaluate the
PSD regulations for NOx to determine
what modifications, if any, are
appropriate to meet the requirements of
section 166 of the Act.

This is not to say, however, that the
advance of relevant scientific and
technical evidence could not be used to
establish more effective mechanisms as
part of the PSD regulations where we
deem them to be appropriate. An
example of this would be the use of the
critical loads concept. In the February
2005 proposal, we proposed not to
incorporate a critical loads approach as
part of the national increment system
(see 70 FR at 8914). We continue to
believe that it would not be appropriate
to do so at this time. Therefore, in
today’s final action, we are not adopting
a critical loads approach in lieu of the
existing NO, increments, nor are we at

31 Section 166(a) of the Act requires in part that
“In the case of pollutants for which national
ambient air quality standards are promulgated after
the date of enactment of this part, he [the
Administrator] shall promulgate such regulations
not more than 2 years after the date of promulgation
of such standards.”
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this time incorporating a critical loads
approach into the overall PSD
regulations for NOx. However, we
remain interested in the concept and
recognize its potential for addressing the
adverse effects of nitrogen deposition.
We discuss the critical loads approach
more in section VII of this preamble.

Yet, we recognize that we may be
obligated to consider modifications to
the existing increments as new scientific
and technical information becomes
available, and when revisions to the
existing NO, NAAQS are made.
However, even as threshold levels of
adverse impact are able to be defined for
individual ecosystems, the diverse range
of responses of nitrogen to different
ecosystem as well as the number of
factors (and interactions of those factors)
which determine the response of
ecosystems to anthropogenic nitrogen
input will make it very difficult to
establish uniform national increments
which, by themselves, provide both an
adequate level of protection in the most
sensitive areas and a reasonable
measure of “significant” deterioration in
less sensitive areas.

B. State Option To Employ Alternatives
to Increment

We are amending our regulations to
explicitly give States the option to
continue implementing the NO,
increment program or to design an
alternative approach as part of its SIP
and submit this program to EPA for
approval. If any States wish to pursue
the latter option, EPA will review State
requests on a case-by-case basis to
determine if the State alternative
program satisfies the requirements of
sections 166(c) and 166(d) of the CAA
and prevents significant deterioration of
air quality from emissions of NOx.

We are not establishing any specific
regulatory criteria to govern the review
and approval of such a program other
than what is already contained within
section 166 of the CAA. EPA is not
prepared at this time to conclude that
any particular type of program other
than the existing increment framework
meets the requirements of sections
166(c) and 166(d) of the CAA. However,
as discussed in section IV above, we
continue to believe EPA’s obligation
under section 166 to promulgate
pollutant-specific regulations for NOx
can be satisfied by allowing States to
demonstrate that “‘other measures”
besides increments will prevent
significant deterioration of air quality
due to an increase in emissions of NOx,
as long as those measures are consistent
with the requirements of sections 166(c)
and 166(d) of the Act.

1. States May Adopt “Other Measures”
That Fulfill Section 166 of the Act

In options 2 and 3 of the proposal, we
proposed to address the requirements of
section 166 of the CAA for NOx through
the review and approval of State
programs that employed alternative
approaches to fulfill the requirements of
sections 166(c) and 166(d) of the Act.
We are codifying only this core
principle in our regulations today
without identifying any specific type of
alternative program that would meet
these requirements. EPA is postponing
decisions on adequacy of specific
elements of a State’s alternative
approach until such time as the State
submits its plan to EPA in a case-by-
case SIP approval process. We believe
this less prescriptive approach may
allow some States to employ an
alternate approach sooner and more
efficiently, without waiting for EPA to
develop a comprehensive one-size-fits-
all program through additional
rulemaking.

Accordingly, we are amending our
PSD rule at §51.166 to reflect that an
alternative approach to maximum
allowable pollutant concentrations or
increments for NO; that meet the
requirements of section 166 of the Act
may be employed upon approval by the
Administrator. We are requiring that a
State’s alternative approach meet three
broad criteria, which will be explored in
more detail on a case-by-case basis. The
approach must: prevent significant
deterioration of air quality due to
emissions of NOx; fulfill requirements
of section 166 of the Act; and be
demonstrated in the SIP. We are not
establishing criteria, other than the
requirements of the Act itself, by which
to review a State’s submittal, and we are
not defining any particular type of
alternative approach for States to use as
a substitute for the NOx increments.
Rather, we are simply making clear in
the regulations that States have the
flexibility to employ an alternative
approach to the NOx increments.

2. EPA Is Not Adopting Elements of
Option 3

Although this approach of allowing
States to submit alternative programs
has some similarities to our proposed
option 3, we are not adopting several of
the elements that we proposed as part
of option 3 (the State planning
approach). When we proposed option 3,
we envisioned that the EPA could
establish a specific planning goal for
States, or require each State to establish
one, and then provide a process by
which States would demonstrate how
the measures in their SIPs would

achieve this goal. One specific planning
goal we proposed was to keep statewide
emissions of NOx from all sources
below 1990 levels.

Several commenters expressed
concerns that option 3 of the proposal
did not include sufficient detail. We
agree with the commenters that there
were numerous specific elements of the
State planning approach that we had not
fully addressed in our proposal. The
unresolved issues related to option 3
included the following: (1) Timing of
the SIP approval with discontinuation
of NOx increment tracking; (2) a State
plan’s failure to prevent significant
deterioration due to NOx emissions; (3)
periodic assessment of PSD cumulative
increment impacts; (4) additional
measures (backstops); (5) potential for
localized adverse impacts; and (6)
effects of an alternative approach on air
quality in neighboring States.

Because we have not yet resolved
these issues, we have decided to codify
only the core element of options 2 and
3—the principle that a State may
employ alternatives to increment upon
a proper demonstration. Thus, instead
of seeking to resolve these issues for
every State in advance through a
rulemaking action, we will consider
these types of issues on a case-by-case
basis during review of individual State
plans. At this time, we believe we can
more effectively consider and address
such issues in the context of specific
plan approvals.

Although option 3 of our proposal
lacked detail, several commenters
tentatively supported the flexibility
provided by option 3. Some commenters
preferred a case-by-case approach to
having “one-size-fits-all”’ criteria
applicable to each State. Several
commenters encouraged flexibility to
acknowledge the differences in the air
quality and types of sources among
western and eastern States.

Other commenters opposed giving
States flexibility on the grounds that
this would result in a lack of uniformity
nationwide. One commenter was
concerned that State-to-State levels of
NOx protections would vary, resulting
in an uneven playing field for regulated
sources.

We recognize there are reasons to
support flexibility and reasons to
support uniform treatment. We
addressed the juxtaposition of these
issues in evaluating the increment
system and related provisions, as
discussed in more detail above. Our
conclusion for those circumstances was
that we could to some extent balance
these concerns by combining a uniform
increment system with a case-by-case
review of additional impacts and
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AQRVs. We believe we can also
consider the need for a level playing
field and the need to address regional
variability when reviewing individual
State alternatives. Thus, we do not
believe we should foreclose
permanently the option for States to
demonstrate that they can design an
alternative program. We favor giving
States the option to experiment and
consider approaches that are uniquely
suitable to a particular area, provided
that such approaches do not result in
imbalances in NOx regulation across the
country.

Some commenters were against
option 3 because they believed EPA
might require States to develop an
alternative to increments. Our final
action today does not require a State to
develop an alternative to the NO,
increments. States have the flexibility to
continue implementing the NO»
increments or to pursue approval of
other measures besides increments that
achieve the same objectives.

Several commenters opposed option 3
on the grounds that it would not
provide adequate protection for parks
and AQRVs. These commenters were
concerned that option 3 did not account
for a source’s distance and direction
from a Class I area. The commenters
indicated that these variables could
have a major effect on whether a
source’s NOx emissions adversely
impact AQRVs. A State will be required
to demonstrate that any alternative
approach to increments protects parks
and AQRVs. In addition, we recognized
that an unresolved issue under our
option 3 was the potential for localized
adverse impacts. We will ensure that
these issues are addressed before
approving an individual program
submission.

One commenter suggested that State
planning approach be used as the
foundation of a broader regional strategy
to address air quality impacts of NOx,
and not only NO,. The commenter
believed that larger regional issues
could not be addressed under option 3,
as proposed, given the increased
population growth projected for western
States and attendant growth of urban
areas. Our intent with this regulation is
to provide for the review of alternatives
on a State-by-State basis. However, to
the extent that groups of States wish to
develop regional strategies, EPA will
consider them to determine if they meet
the requirements of the Act. In addition,
we will continue to evaluate EPA’s
options for promulgating regional
strategies to address the commenter’s
concerns.

Tribal commenters were concerned
that allowing States to implement

alternatives to increment could threaten
the tribes’ abilities to regulate their own
environmental quality and expose tribal
environmental resources to greater risk
of pollution. These commenters also
expressed a concern that such
alternatives would be inconsistent with
the Federal government’s trust
responsibility to tribes. We do not
believe this option will infringe the
tribes’ abilities to regulate their
environments, harm tribal
environmental resources, or overlook
the Federal government’s trust
responsibility to federally-recognized
tribes. At this point, it is difficult to
determine whether a specific alternative
program may affect adjacent areas, such
as areas of Indian country. We want to
emphasize, however, that any State’s
alternative program will be carefully
evaluated to address potential concerns
that affected entities may have, whether
it be another State, a tribal governing
body, or an FLM for a nearby Class I
area. Each State alternative program will
be evaluated on a case-by-case basis and
subjected to public review and comment
as part of the SIP review and approval
process. We believe that it is reasonable
to expect that States will communicate
and cooperate with other potentially
affected governing entities as part of the
process of developing an alternative
program. In addition, any such
alternative program would need to be
approved by EPA. In determining
whether to approve such programs, EPA
would act consistent with the Federal
government’s trust responsibility,
including conducting appropriate
consultation with tribes to help ensure
that the interests of the tribes are
considered in this process. Although no
specific process has been established for
tribes to consult with EPA on SIP
approvals on a government-to-
government basis, we will endeavor to
provide additional opportunities for
consultation and continue to carefully
consider comments submitted by tribal
officials. This process should help
ensure that all concerns are considered
and that environmental resources are
protected prior to approval of an
alternative program through the SIP
submittal process.

3. Benefits of an Alternative Approach

States have always had the option to
submit alternative approaches in their
SIPs that can be shown to be more
effective than the minimum program
elements established by EPA, but States
may not have recognized that a system
other than increments may be utilized to
prevent significant deterioration from
emissions of NOx. The alternative
approach provides States with the

flexibility to employ a program that may
be more effective than increments in
preventing significant deterioration of
air quality from emissions of NOx. For
example, a State could adopt an
emissions reduction plan for NOx,
under authority other than the PSD
program, that limits NOx emissions
from particular sources to a greater
extent than would occur under an
increment approach that focuses on
marginal increase in emissions.

In addition, although we believe the
increment program is effective at
limiting emissions increases, the
process of tracking consumption of
increment and modeling changes in
emissions concentrations can be time-
consuming and resource-intensive. A
State that employs an EPA-approved
alternative approach to the NO»
increments program would not be
required to maintain an NO, increment
inventory. In addition, PSD permit
applicants in the State would not be
required to conduct an individual
analysis to demonstrate that they do not
cause or contribute to a violation of the
increments. Other measures would be
used to fulfill the requirements of the
Act.

4. Future Actions Regarding
Alternatives

Although we are not outlining a
specific alternative program at this time,
we continue to see promise in using a
cap and trade approach modeled on the
CAIR to reduce NOx emissions in order
to meet the goals of the PSD program for
NOx. As a result, we intend to publish
a supplemental notice of proposed
rulemaking that will explore this option
further. This notice will build on
proposed option 2 and provide more
details on how a State that achieves the
NOx emissions reductions required
under CAIR can fulfill the objectives of
the PSD program, satisfy the statutory
requirements of section 166 of the Act,
and obviate the need to implement the
NO; increments program.

VII. Measures Not Proposed as Options

In the February 2005 proposal, we
proposed not to use a “critical load” as
a means of identifying an alternative
increment level or to incorporate the
concept of critical loads into the PSD
regulations for NOx at the present time.
Critical loads can be defined as
“quantitative estimates of an exposure
to one or more pollutants below which
significant harmful effects on specified
sensitive elements of the environment
do not occur according to present
knowledge.” See 1995 Staff Paper for
NOx at xi—xii.
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Our proposal not to incorporate
critical loads into our pollutant-specific
PSD regulations for NOx was based
largely on our preliminary conclusion
that the scientific basis for developing
and applying critical loads was still
emerging. We also raised an issue about
critical loads that related to the possible
use of critical loads to identify an
alternative level for the existing NO,
increments. Because of the vastly
differing sensitivities and potential
effects associated with ecosystem
resources in different regions of the
United States, we expressed our belief
that critical loads do not represent an
appropriate tool for setting a single,
uniform, national standard, such as a
PSD increment level.

We did acknowledge, however, that
States could propose to use a critical
loads concept. For example, where
adequate information might be
available, States could use critical loads
as part of their own air quality
management approaches, and EPA
would consider it when determining
whether the overall air quality
management approach satisfied the PSD
requirements. See 70 FR at 8914.

Five commenters agreed with our
assessment that it would not be
appropriate at this time to use critical
loads as part of the PSD regulations for
NOx. These commenters generally
agreed that the critical loads concept
was not ready to be used for PSD
purposes. In addition, some felt that it
would be inappropriate for EPA to use
critical loads as non-uniform national
standards. One argued that the use of
critical loads would improperly prohibit
economic growth.

On the other hand, nine commenters
responded to our proposal by opposing
our decision not to use critical loads in
some way under the PSD regulations for
NOx. These commenters recommended
using critical loads as either complete
replacements for the existing NO»
increments or as a supplemental
measure for the increment approach.
The comments recommending the use of
critical loads as a supplemental measure
suggested that critical loads could
augment the proposed uniform NOx
increment approach by providing a tool
through which permitting authorities
could consider ecosystem changes in
more sensitive areas. In such areas, they
believed a critical load could provide a
science-based target for protection.

We agree that critical loads represent
a promising mechanism for addressing
environmental impacts associated with
atmospheric nitrogen deposition. For
example, once further developed, the
critical load concept could potentially
be used as a location-specific means to

determine the goals of emissions control
and management practices related to
ecosystem protection. Clearly, the
“critical loads” concept is one way to
describe the level at which a specific
natural area or system is negatively
impacted by air pollution. With
sufficient information, critical load
determinations for nitrogen deposition
can be related to location-specific
indicators of ecological change, such as
episodic and chronic acidification of
streams and rivers, chemical changes in
soils, or nutrient enrichment and
eutrophication.

Over the past 20 years, the scientific
community has gained increasing
knowledge regarding the impacts of
atmospheric emissions of certain criteria
pollutants (NO,, SO, and ozone) on
natural systems. Studies that we
reviewed as part of this rulemaking to
determine the adequacy of the existing
NO; increments illustrate that scientists
now understand that both ambient
exposure to and deposition of various
nitrogen compounds have gradually
changed the ecological balance of
natural systems in many areas of the
United States. Detailed descriptions of
the ecological effects of nitrogen
deposition can be found in many of the
studies that we examined as part of the
review of the existing NO, increments
(see section V of this preamble), but in
most every case it is not yet possible to
quantify the levels of deposition
responsible for such changes.

Commenters did not provide any
information to show us that sufficient
information is available at this time to
use the critical load concept as part of
the national PSD program for NOx.
Moreover, we believe that from the
information that is available, because
ecological systems are quite
heterogeneous, critical loads would not
serve as an appropriate replacement for
the uniform national NO, increments.
However, if the science is further
developed, we do agree with those
commenters who suggest that location-
specific critical loads could be used
effectively to augment the existing
increment system for NOx at those
locations.

Two of the commenters supporting
critical loads indicated that we should
revise the existing NO, increments and
continue using the increment system as
an interim approach, while studying the
critical load concept for future
implementation as part of the PSD
program. These commenters agreed that
ultimately the critical loads approach
was the most effective way to protect
the environment from the adverse
effects of nitrogen deposition. Several
other commenters also urged EPA to

further study the critical loads concept
by initiating pilot projects or a
demonstration critical loads program by
working with States, FLMs, tribes, and
others to select natural areas where
existing information is adequate to do
s0.

We agree with the commenters
recommending that the current
increment system should continue to be
applied under the PSD regulations for
NOx. However, as explained in section
VI, we do not agree that there is
sufficient basis for modifying the
existing NO» increments. Therefore,
under today’s final action, we are not
modifying the existing NO, increments,
but retaining them at their existing
levels and form.

We do agree with commenters that
further research is necessary and
appropriate to further evaluate the
critical loads concept. As mentioned
above, in recent years, ecosystems
research has produced findings that are
sufficient to identify changes to many
sensitive elements of the environment at
specific locations resulting from
atmospheric nitrogen deposition in its
various forms. Nitrogen impacts have
been documented in areas ranging from
East Coast estuaries to high-elevation
systems in the Colorado Front Range to
southern California chaparral
communities. Nitrogen deposition in
these areas impacts diverse ecological
communities ranging from fisheries to
alpine lakes to grasslands.

Even with advances in our
understanding of nitrogen cycling in the
environment, scientific challenges
remain in relation to setting
scientifically valid critical loads. These
challenges include the following:

e Data requirements and availability:
Critical loads for acidification and
nutrient-related ecosystem changes for
sensitive aquatic and terrestrial systems
depend on many ecosystem
characteristics, compounded by the fact
that these characteristics are
heterogeneous across space. Such
characteristics include topography,
elevation, slope, bedrock geology, soil
characteristics, soil chemistry, land use
history, water body and watershed
surface area, surface water chemistry,
meteorology, climate, plant species
composition, biomass, and plant
nutrient concentrations. Depending on
the critical loads calculation method
used, some or all of the data described
above are necessary inputs for
establishing critical loads. Clearly,
establishing critical loads is a very data-
intensive exercise. The challenge will be
to determine the amount and types of
data that are necessary and available for
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calculating critical loads at local to
regional scales.

e Multiple methods and models: In
addition to data issues, the current
multiplicity of methods for calculating
critical loads poses a practical challenge
that may complicate application of the
critical loads approach for air quality
management. At least three approaches
are currently employed for calculating
critical loads: empirical approaches in
which critical loads are based on the
relationship between an observed
detrimental ecological effect and the
deposition level at which the effect
occurred; steady-state approaches using
simple mass-balance models; and
dynamic modeling approaches. While
each approach has advantages and
disadvantages, the National Research
Council recently stated that reliance on
steady-state models can introduce
uncertainty into critical loads
calculations and observed that ““the
numerous methods for calculating both
critical loads and exceedance levels
allow for inconsistency in
implementation” (NRC, 2004). Model
comparison efforts will help to resolve
issues regarding critical load calculation
approaches and enable evaluation of the
data needs and relative applicability of
steady-state and dynamic modeling
approaches.

e Critical load variations: Critical
load values vary depending upon factors
such as the ecosystem response of
interest or the spatial context. At a given
location, for example, critical loads can
vary depending upon the ecosystem
response indicator of interest—critical
loads for soils are often different than
critical loads for freshwater systems.
Similarly, critical loads for an
ecosystem response indicator may vary
across local to regional spatial scales.
The challenge will be to integrate local-
scale critical loads (e.g., for a Class I
area) and regional-scale critical loads
when implementing air quality
management programs for ecosystem
protection at multiple scales.

We are aware that Federal land
management agencies, other Federal and
State agencies, and the scientific
community have developed a
substantial body of information related
to nitrogen impacts for a limited number
of site-specific ecosystems around the
country. EPA will continue working to
further develop the latest scientific
research results and information to
explore the critical loads approach to
better manage air resources.

We agree with commenters that it is
possible that a critical load program
could be developed by working
collaboratively with States, tribes, and
FLMs to implement “‘pilot projects” in

selected areas where there may be
sufficient information on nitrogen
deposition and ecosystem effects to
establish critical loads. Under this final
rule, the Agency encourages States,
tribes and FLMs to join with EPA in
exploring the voluntary use of critical
loads as a basis to address effects of
nitrogen deposition on ecosystems for
such areas. With appropriate public
input, cooperative critical load projects
could lead to implementation plans that
demonstrate protection against
deterioration of AQRVs from nitrogen
impacts, eliminate the need for NO,
increment tracking, and reduce the
extent of assessments needed for
permitting new sources that may impact
AQRVs in Class I areas. In addition,
such an approach may fit within the
structure of existing requirements.

EPA will work with interested States,
tribes, Federal land management
agencies and others to identify the
components needed to develop and
implement cooperative projects to
explore the feasibility and usefulness of
a critical loads approach. EPA believes
such projects are a means through
which to explore whether a critical
loads approach could be an efficient
approach to ensure protection of
ecosystems and other AQRVs as part of
the existing increment system, and also
meet other purposes of the Act. Such an
approach could reduce the
administrative burden on States and
new sources. Collaborative efforts to
explore a critical loads approach for
nitrogen would provide insight into the
general role of critical loads in future air
quality management programs.

The statutory PSD provisions
authorize Federal land management
agencies, including NPS and the U.S.
Forest Service, to play a special role in
protecting AQRVs in their Federal Class
I lands.32 In this context, the FLMs are
also responsible for identifying AQRVs
in Class I areas and assessing whether
they might be adversely impacted. For
many Class I area parks and wilderness
areas, FLMs have already identified the
resources at risk from or sensitive to air
pollution. In conjunction with this
effort, FLMs recently have explored the
use and setting of critical loads as a
management tool to characterize the risk
from air pollution emissions and
deposition to ecological systems on
Class I areas and Federal lands. (Porter,
2005.) For example, they have used
research on critical loads to assess
ecosystem risk and to inform air quality
management decisions related to new

32 Section 165(d)(2)(B) places an affirmative
responsibility on FLMs to protect the AQRVs in
Federal Class I areas.

source permit reviews and comments on
SIP pollution control strategies. These
efforts could serve as the basis for
continuing review and evaluation by a
cooperative agreement with EPA, States
and other interested parties.

One commenter believed that EPA
should elaborate on the way we
envision States’ using critical loads
within their State PSD programs. This
commenter further believed that States
should be encouraged to consider
critical load data where such data
indicate that the current NO»
increments and current permitting
procedures are not providing adequate
environmental protection.

In our February 2005 proposal, we
indicated that States, considering the
state of the science, may propose use of
critical load information as part of their
air quality management approach. If
such a proposal were made, EPA would
consider it in determining whether the
State’s approach satisfied its PSD
requirements. We envision the
development of critical loads to be a
phased, ongoing process. As critical
loads are calculated for specific
receptors in a particular area, such as
forest soils, or surface waters, using a
dose-response relationship, and such
critical loads are adequately peer-
reviewed, we encourage affected States
to consider working closely with the
applicable FLM to establish agreements
and procedures for incorporating the
critical load concept into their PSD
permit process for protecting AQRVs.

VIII. Statutory and Executive Order
Reviews

A. Executive Order 12866—Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
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or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a “significant regulatory
action”” because the State planning
option in the proposal raises novel legal
and policy issues. As such, this action
was submitted to OMB for review.
Changes made in response to OMB
suggestions or recommendations will be
documented in the public record.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden. Under
this final action, we are retaining the
existing increments and regulatory
framework of the PSD regulations for
NOx. The Office of Management and
Budget (OMB) has previously approved
the information collection requirements
contained in the existing regulations (40
CFR parts 51 and 52) under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501, et seq., and has
assigned OMB control number 2060—
0003, EPA ICR number 1230.17. A copy
of the OMB-approved Information
Collection Request (ICR) may be
obtained from Susan Auby, Collection
Strategies Division, U.S. Environmental
Protection Agency (2822T), 1200
Pennsylvania Ave., NW., Washington,
DC 20460, or by calling (202) 566—1672.

As an alternative to the existing
increments, the State has discretion in
developing an alternative option that
satisfies both the requirements of the
statutory PSD program requirements for
NOx and the State’s air quality
management goals. It is not possible to
determine at this time what additional
burdens, if any, a State alternative
program may entail.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act (RFA)

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule.

For purposes of assessing the impacts
of today’s final rule on small entities,
small entity is defined as: (1) A small
business as defined by the Small
Business Administration’s (SBA)
regulations at 13 CFR 121.201; (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, EPA has concluded that this
action will not have a significant
economic impact on a substantial
number of small entities. We are
imposing no new requirements on small
entities. We are retaining existing
regulations without change and thus
imposing no new requirements on small
entities. Optionally, we allow States to
adopt alternative programs to relieve the
burden of conducting specific ambient
air quality and increment analyses
under the PSD program. However,
States do not meet the definition of a
small entity under the RFA.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
Or more in any one year.

Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives

of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s final action contains no
Federal mandates (under the regulatory
provisions of Title I of the UMRA) for
State, local, or tribal governments or the
private sector. The final rule imposes no
enforceable duty on any State, local or
tribal governments or the private sector.

We are retaining existing
requirements and do not impose any
new Federal mandates. New rule
language authorizes States to adopt an
alternative approach to meeting some of
the rule’s requirements, but States have
had such authority under the CAA and
are not required to adopt an alternative
approach if they choose to continue
implementing the existing program
provisions. In any event, EPA has
determined that this final rule does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or in the
private sector in any one year. Thus,
today’s final rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Because we have not required any
new Federal mandates, EPA has also
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments.

E. Executive Order 13132—Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
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federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. The rule will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. If the existing
regulations for increments are retained,
no new regulatory requirements will be
imposed on States. Optionally, this final
action permits States to obtain relief
from certain regulatory requirements by
adopting alternative programs but does
not necessarily require adoption of a
new program in that a State may rely on
a program that is already in place or that
is required by other EPA requirements.
Direct compliance costs associated with
today’s rule could be incurred when
States incorporate any changes into
their SIPs, but these direct compliance
costs would not be significant. Thus,
Executive Order 13132 does not apply
to this final rule.

F. Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. No tribes are
currently implementing the PSD
program. Furthermore, this final rule
does not impose any new regulatory
restrictions. In this final action, EPA is
retaining the existing NO» increments
and making explicit that States
implementing the PSD program have the
option to seek EPA approval of an
alternative program that meets the
objectives of the PSD program without
using increments. At the time it reviews
any alternative PSD program for NOx
submitted by a State, EPA will assess
whether such program has tribal
implications. However, the final action
we are taking today does not have a
substantial direct effect on tribes. Thus,
Executive Order 13175 does not apply
to this final rule. Although Executive
Order 13175 does not apply to this rule,

EPA has considered comments
submitted by several tribal officials. A
summary of the concerns raised in these
comments and EPA’s response to those
concerns is provided in EPA’s
Comment-Response Document located
in the docket for this rule.

G. Executive Order 13045—Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is “economically significant” as
defined under Executive Order 12866;
and (2) concerns an environmental
health or safety risk that EPA has reason
to believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
of NOx addressed by this action present
a disproportionate risk to children. The
final rule retains existing regulations
and does not impose any new regulatory
requirements. States may obtain relief
from certain regulatory requirements by
choosing to adopt alternative programs.

H. Executive Order 13211—Actions
That Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001), because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.
The final rule retains existing
regulations and does not impose any
new regulatory requirements. States
may obtain relief from certain regulatory
requirements by choosing to adopt
alternative programs. This option does
not impose any new requirements but
rather allows States to obtain regulatory
flexibility by implementing alternative
requirements. Further, we have
concluded that this rule is not likely to
have any adverse energy effects.

I. National Technology Transfer and
Advancement Act

As noted in the February 2005
proposal, section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. 104—
113, 12(d) (15 U.S.C. 272 note), directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
final rule does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898—Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 requires that
each Federal agency make achieving
environmental justice part of its mission
by identifying and addressing, as
appropriate, disproportionate high and
adverse human health or environmental
effects of its programs, policies, and
activities on minorities and low-income
populations. The EPA concluded that
this final rule should not raise any
environmental justice issues.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). Therefore,
this action will be effective November
14, 2005.
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requirements.

Dated: September 29, 2005.
Stephen L. Johnson,
Administrator.

m For the reasons set out in the
preamble, title 40, chapter I of the Code
of Federal Regulations is amended as
follows:

PART 51—[AMENDED]

m 1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-
7671 q.

Subpart I—[Amended]

m 2. Section 51.166 is amended by
revising paragraph (c) to read as follows:

§51.166 Prevention of significant
deterioration of air quality.
* * * * *

(c) Ambient air increments and other
measures. (1) The plan shall contain
emission limitations and such other
measures as may be necessary to assure
that in areas designated as Class I, II, or
II1, increases in pollutant concentrations
over the baseline concentration shall be
limited to the following:

Maximum Maximum
allowable allowable
increase increase
Pollutant (micrograms Pollutant (micrograms
per cubic per cubic
meter) meter)
Class | PMo, 24-hr maximum ... 60
] Sulfur dioxide:
Particulate matter: Annual arithmetic mean 40
PM,o, annual arithmetic 24-hr maximum  ............ 182
mean ............. RIRITETIE 4 3-hr maximum 700
PMo, 24-hr maximum ... 8 Nitrogen dioxide:
Sulfur dioxide: A
. . Annual arithmetic mean 50
Annual arithmetic mean 2
24-hr maximum ............. 5
3-hr maximum ............... 25 For any period other than an annual
Nitrogen dioxide: period, the applicable maximum
Annual arithmetic mean 2.5 allowable increase may be exceeded
during one such period per year at any
Class Il one location.
Particulate matter: (2) Where the State can demonstrate
PM,o, annual arithmetic that it has alternative measures in its
mean ............ RIIES 17 plan other than maximum allowable
PMio, 24-hr maximum .. 30 increases that satisfy the requirements
Sulfupr‘ dIOXIIde.'th i 00 in sections 166(c) and 166(d) of the
nnuat arthmetic mean Clean Air Act for nitrogen oxides, the
24-hr maximum 91 . ts . n bl
3-hr maximum 512 ?equlremefn 5 tor ma’“g?um; OWS ©
Nitrogen dioxide: increases for nitrogen dioxide under
Annual arithmetic mean o5 paragraph (c)(1) of this section shall not
apply upon approval of the plan by the
Class lll Administrator.
* * * * *
Particulate matter: .
PM,0, annual arithmetic [FR Doc. 05-20110 Filed 10-11-05; 8:45 am]
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