Attachment K: Reasonably Attributable BART
FLM/Industry Discussion Re: RA BART
Areas of Agreement and Disagreement*

[Draft: 02/23/00; updated per state discussion w/ fed. and enviro. reps]
* Note: This document is subject to review by the stakeholders. This purpose of this table is to briefly summarize issues and current positions. Stakeholders continue to negotiate and refine positions. The FLMs and Industry are not the only stakeholders involved in this negotiation.
	Issue 
	FLM Position 
	Industry Position
	Comment

	1. Whether to address the relationship between RA BART and 309 strategies in the Annex
	An available remedy for "hot spot" impairment under law; commitment to §309 emissions reductions provides room for flexibility for BART-able sources.
	essential to address in Annex
	BART in general will be addressed in guidance and the SIPs; the authority for a "geographic enhancement" is provided for in the Annex provisions of the RHR at §51.309(f)(4) 

	2. Focus RA BART program on "hot spots" (items 3 through 7 below address various aspects of the certification process)
	agree w/concept, but must align w/existing RA program focus on source "effects" on impairment
	agree w/concept; RA BART to have a focused role; consistent with Preamble on geog. enhancement.; essential to avoid double jeopardy and reconcile RA/RH BART 
	parties have different view of relationship between RA and RH BART; parties have differences on what constitutes a "hot spot"

	3. Certification Process (C.P.): Focus on C.1 areas where sulfates are not decreasing
	agree w/concept; easier to define threshold with respect to decrease in sulfates.
	agree w/concept; a similar rule (re: emissions increase) should also apply to the source analysis (per #6); sulfate increase from long range transport needs to be addressed.
	requires further discussion of statistical trend analysis adequate to establish that there is in fact a problem

	4. C.P. - Source Distance Threshold - focus on sources w/in certain threshold (e.g., ___ km)
	agree w/concept; 100 miles as offer on compromise
	agree w/concept
	not in agreement on details; need to identify specific km 

	5. C.P. - Source Control Threshold - focus on sources below % control level 



	agree w/concept; level of source control not material for certification; sources at or above 85% control would be last priority.
	agree w/concept
	not in agreement on details; need to identify specific control level (70% - 85%).

	6. C.P. - Source Significance/Impact Threshold (visibility or other) 



	disagree w/concept other than what FLAG report identifies; believe it may be neither possible nor desirable to go beyond FLAG
	agree w/concept; believes geog. enhancement speaks directly to this, and that it is essential to distinguish the type of contribution to impairment (haze or other); consider other source "filters" such as focusing on those where emissions are increasing during relevant period (may be issue for # 8)
	fundamental differences between the parties - may be irreconcilable; industry believes a better test is warranted to distinguish RA v. RH contributions to impairment (which must be humanly perceptible); may be room for discussion re: analysis needed to establish that a problem exists and the major causes; might also be addressed in #8 below

	7. C.P. - Timing of Certification 
	currently unwilling to specify time frame, but practical reality may mean that this won't occur before 2008 - 2010 given data needs; exploring options
	timing should be consistent with MTF milestone philosophy (i.e., defer "forcing" significant capital investment until 2013-2018 time frame)
	seem to be headed in same direction, but the question is certainty and how to guarantee any agreement; Query: is this step subject to public process and, if not, should it be (e.g., to assess FLM data and analysis)?

	8. State Determination of Reasonable Attribution 
	presumably, once certification has occurred, states would be expected to to follow through on their recommendations; FLMs strongly disagree that a source's individual contribution has to be humanly perceptible
	state establishes whether there is a humanly perceptible/reasonably attributable impact from a source, or whether impacts are "haze effects"; state process/decision subject to procedural safeguards - not decided in the Certification 
	Need to better define this step and roles of the parties in the process. How much discretion do states have in evaluating source contributions and setting the appropriate threshold for reasonable attribution? If reasonable attribution is established, see questions concerning implications for the go. enhancement program (#10 below)

	9. State Bart Analysis 
	state flexibility within framework of the rule, applicable guidance and relevant judicial decisions
	states should have flexibility to determine BART through a meaningful balancing of the BART factors 
	further discussion among the regulated community, states, EPA, FLMs and the environmental community is needed to clarify state role and discretion

	10. Geographic enhancement "remedy" - rule language appears to raise following issues: id. "appropriate level" of RA impairment - which may require reductions over and above milestones - a "method, procedure or process to accommodate RA BART" within a 309 trading program
	position on meaning of "appropriate level" language unclear; questions legality of compensatory allowances in enforcement action; if compensation legal, only allow "under the cap"; undecided about compensatory allowance ratio
	begs for distinction between haze v. other impairment and state role in managing the remedy under 309 generally and the geographic enhancement provision; believes regulation provides authority for compensatory allowances (source may sell, not use), ratio is negotiable, but should be reasonable; cap should be adjusted
	discussions to date have focused on the concept of compensatory allowances/cap adjustments (with the parties divided on those issues); RHR language requires broader discussion of other issues addressed by go. enhancement; following state RA determination, do states have authority/discretion to adjust source liability in the context of the market per the RHR?

	11. Off Ramp - "early" commitment to reduce to 2018 floor removes source from RA BART exposure 
	interested in concept pending discussion of details (timing of commitment, floor, etc.); Better than BART (sooner or greater emission reduction) will work.
	no position; under review 
	Proposal for discussion: BART required within 7 years of commit-ment from source (presumably from 2006); better than BART if > 7 yrs.; reopen BART determination at 7 yrs w/ respect to available technologies if controls committed >10 yrs out. EPA would like to see minimum thres-holds for RH BART to increase by 5% each (i.e. <75% meet BART; 75-85% increase control 5%; >85% no change.) Will these be presumptive levels of control for purposes of this issue?

	12. All BART is finished by 2018 for original 16 and any "additional" class I areas in WRAP states 
	agree, but will not vouch for EPA
	agree 
	EPA indicated agreement on this schedule.

	13. Alternative control for addressing reasonable attribution finding and BART level control by state
	OK if level of sulfate reduction in affected C.1 area is equivalent. For purposes of Annex, SO2 only.
	Unknown 
	Concept allows BART-able source to enter into binding agreement to finance controls at other source(s) if more cost-effective SO2 reductions are available.

	14. Method of securing agreement 
	state in guidance
	state in guidance, Annex and SIPs 
	to be negotiated; general concepts should be contained in Annex. Details need to be in SIPs

	15. Opportunity for Similar Approach for Other Pollutants (PM, NOX)
	agree w/concept; need to put sulfate program in place first. 
	agree w/concept 
	N/C


