February 26, 2003


Additional Model Rule Questions for the MTF

The WESTAR working group has incorporated the comments from the MTF on the draft model rule and SIP text, as well as other comments from EPA.  The revised draft dated February 7, 2003 has been posted on the MTF web page under the working documents section.  (www.wrapair.org/forums/MTF/MTF.htm#WorkingDocs)

There were a number of comments or questions that could not be addressed by the WESTAR group because they were policy issues that should be addressed through the stakeholder process of the MTF.

1.  What happens after 2018?  The MTF discussed what happens after 2018 during the development of the Annex and also during the development of WRAP comments on the proposed revision to section 309.  The general consensus was that we should leave those decisions to be addressed in the 2018 SIP revision because it is too far in the future to talk about with any degree of certainty in 2003.  However, we have run into some problems with the model rule, because it is not clear what would happen if the program is triggered between the years 2013 and 2018 (the most likely years for the trigger because this is when the big reductions will occur).  Because there is a 5-year time lag in the implementation of this program, if the milestone is exceeded in the year 2014, the program will be triggered in March 2016, and allowances must be distributed in March 2017 for the first five years of the program (2020 through 2024).  However, milestones have not been established past the year 2018, so the program could not be implemented.  

There are several approaches that could be used to solve this problem.  The following proposal would meet the intent of the MTF to not try to make decisions about the next planning period when it is still 15 years in the future, but still provide a guarantee that the backstop program will meet our goals during the first planning period.

Proposal:  As a placeholder in the 2003 SIP, incorporate the last line of the milestone table in the proposed 309 rule that maintains the 2018 milestone level after the year 2018.  Then, make a commitment in the 2003 SIP to address the issue of what happens after 2018 as part of the 2013 SIP revision.  The 2013 SIP revision would address what would happen if the program is triggered due to an exceedance of the milestone between 2103 and 2018, and would commit to address the following specific issues:

(a)  Will the participating states and tribes continue to use a regional SO2 backstop trading program for the 2018 to 2028 time period? 

(1)  If the answer is yes, when will the milestones for this time period be determined?  If the milestones will not be determined as part of the 2013 SIP revision because this decision will be affected by the overall determination of reasonable progress in the 2018 SIP, then the 2013 SIP revision would need to address how the program would be implemented if it is triggered between 2013 and 2018.  For example, the 2013 SIP revision could say that the 2018 milestone will remain constant for the years 2019 through 2022.  If the program is triggered, allowances would be allocated for these years, but a full 5-year allocation would not occur until after the remaining milestones had been set.  This approach would be consistent with the 5-year milestone step down that was negotiated for the first 15 years of the program, but would delay the determination of how much to step down in 2023 until the 2018 SIP is completed and there is a better understanding of what is needed to stay on the glide path.

(2)  If the answer is no, then the 2013 SIP revision will need to address how the milestones for the years 2013 through 2018 would be enforced.  This could be accomplished in several ways.  For example, the SIP revision could establish a penalty provision, similar to the 2018 penalty provision, that would apply to each of the years between 2013 and 2018.  In this case, the program would not be triggered, but sources would be held to their allowances for any year in which emissions exceeded the milestone.  Alternatively, the SIP could establish a different type of enforceable mechanism for these milestones.

(b)  How will the SIP ensure that the special penalty provision for the year 2018 is implemented because compliance with this milestone will not be determined until after the 2018 SIP revision has been submitted to EPA?  For example, the 2013 SIP revision could commit to keeping the rules regarding the special penalty provision in 2018 in place until the trigger determination has been made, and penalities applied (if necessary).  Alternatively, the SIP could establish a different type of enforceable mechanism to guarantee that emissions in 2018 would not exceed the milestone.

(c)  How will the SIP ensure that the section 309  requirements continue to be met in the next planning period?  The SIP for the next planning period must not invalidate the Annex demonstration, and therefore any significant changes to the stationary source provisions would need to address new source growth and any other underlying requirements that were met by the regional SO2 milestones.

2.  How will sources know their potential liability for the special penalties in 2018 if allocations are not finalized until after the program trigger date in March 2020?

As currently drafted, the SIP will finalize the floor determination for existing sources in 2003 and will estimate the reducible portion.  However, the final allocation will not be determined until the program is triggered, and will be affected by the number of sources that are operating at that time, the early reductions that have occurred and the number of renewable energy resources that have been constructed in the region.  If the program is triggered normally, then sources will receive their allocations 3 years before the first control period and so will have adequate time to either install additional SO2 controls or purchase allowances from another source that has reduced emissions.  If the program is triggered in 2018, however, sources will not have the ability to adjust their operations if it turns out that their allocation is less than anticipated.  

Proposal.  Make a commitment to finalize a 2018 allocation for the purposes of the special penalty provision as part of the 2013 SIP revision.  The allocation would be made for all WEB sources and renewable energy sources that were in operation as of January 1, 2013.  The allocation would include the tribal set-aside and the remaining new source set-aside, but would not include the early reduction credit and would not set aside allowances for new renewable energy sources that were constructed after 2013.  By waiting until 2013, there will not be the problem of trying to track down sources that have been out of business for many years.  The early reduction credit and the renewable energy set-aside after 2013 are not included in this proposal because they would be too complicated to determine for a one-time penalty.  The idea is to provide certainty regarding each source’s potential liability in the year 2018.

3.  Should there be a mechanism to officially retire allowances?  This question is important because allowances that are held for environmental reasons with no intent to ever use those allowances could trigger the flow control requirements for banked emissions.

Proposal.  Develop a process so that owners can permanently retire unused allowances.

4.  Is the 2018 penalty intended to be a one time penalty?  What would happen if emissions exceed the 2018 milestone in 2019?

Proposal.  Clarify that the 2018 special penalty provision is intended to be a one-time penalty.  As discussed earlier in this document, the 2018 SIP revision will either need to continue with a regional milestone and a backstop trading program for the next planning period or else address stationary source emissions in a different way that still maintains the underlying requirements in section 309.

5.  States and Tribes will determine through a consensus decision if the program needs to be triggered in 2013 to ensure that the 2018 milestone is met.  What is meant by a consensus decision?

Proposal.  Clarify that the consensus decision means that all participating states and tribes agree to the early trigger of the program.  It is important that all participants agree because the program must be independently triggered within each jurisdiction.

6.  Should the 2013 Assessment contain more objective review criteria regarding what conditions will lead to a voluntary trigger of the program?

Proposal.  The Supplementary Submittal to the Annex addressed this issue by specifying the information that would be provided, including inventory projections and an identification of all known projects that were in the planning stages that would affect emissions in 2018.  However, the decision to trigger the program was left to the states and tribes, and there was a lot of discussion about this issue in the MTF and the IOC.  States and tribes need flexibility to decide the best approach for staying on track to meet the 2018 milestone.  Objective criteria would limit this flexibility and should not be established beyond what was already submitted to EPA in the Supplementary Submittal.  The SIP provisions will be enforceable in 2018 whether or not the program is triggered voluntarily. 

7.  Should bonus allocations be distributed over 10 years in all cases, even if there are less than 10 years remaining prior to 2018?  This would provide greater certainty about what will be available for the reducible allocation because the reducible allocation could be completely depleted by this bonus if it must all occur within one or two years.  Note:  the revised SIP text prepared by the WESTAR group already contains this change as a recommendation.

8.  Should the allocations for opt-in sources be reduced if the source curtails operations rather than installing controls?
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