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1200 Pennsylvania Avenue, N.W.
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Information Center (6102)

Attn: Docket No. A-2000-51

U.S. Environmental Protection Agency

1200 Pennsylvania Ave., NW

Washington, DC 20460

Re:
EPA Notice of “Proposed Revisions to Regional Haze Rule to Incorporate Sulfur Dioxide Milestones and Backstop Emissions Trading Program for Nine Western States and Eligible Indian Tribes Within That Geographic Region” -- 67 Federal Register 30418 (May 6, 2002)

Dear Administrator Whitman and Assistant Administrator Holmstead:

The Center for Energy and Economic Development (CEED) submits these comments in response to EPA’s Federal Register notification of the agency’s “Proposed Revisions to Regional Haze Rule to Incorporate Sulfur Dioxide Milestones and Backstop Emissions Trading Program for Nine Western States and Eligible Indian Tribes Within That Geographic Region” (hereafter “Annex NOPR”).  

CEED is a non-profit organization formed by the nation's coal-producing companies, railroads, a number of electric utilities, equipment manufacturers, and related organizations for the purpose of educating the public, including public-sector decision-makers, about the benefits of affordable, reliable and environmentally compatible coal-fueled electricity.  Attached at Tab 1 is a list of CEED members to demonstrate the breadth of interests CEED represents.  As an active participant in the Grand Canyon Visibility Transport Commission (GCVTC) process and EPA’s subsequent efforts to develop the Regional Haze Rule (RHR), CEED has long advocated the development of visibility regulations based upon sound science so as to achieve state and federal goals in a rational and cost-effective manner.

We are also writing as a party that took a leading role in the recently decided litigation concerning the RHR, American Corn Growers Association, et. al. v. EPA, No. 99-1348 (D.C. Cir. May 24, 2002).  We offer our comments on the Annex in a sincere desire to participate with EPA in addressing regional haze in western Class I areas as expeditiously and cost-effectively as possible and without becoming bogged down in further litigation.

I.
INTRODUCTION


CEED submitted detailed comments to EPA in December 2000 following submission by the Western Regional Air Partnership (WRAP) of the original Annex on September 29, 2000 and the WRAP’s subsequent submission of “supplemental materials” on June 29, 2001.  CEED’s December 2000 comments are attached at Tab 2 for your further consideration.  


In light of the U. S. Court of Appeals’ decision in the American Corn Growers case, CEED believes that EPA must fundamentally reconsider the approach proposed in the Annex NOPR.  As demonstrated below, the proposed Annex is legally flawed under the Court’s decision.  As such, CEED is concerned that EPA may be rushing into the view that the Court decision does not affect the Annex.  Such a conclusion would be premature given that, so far as CEED is aware, EPA has not had the benefit of public input on the matter and the EPA-established deadline of July 5, 2002 for commenting on the proposed Annex has not passed.  CEED believes that the fair and proper approach would be for EPA to make sure it has considered all views in the matter and to take the time needed to make the correct decision.


A great deal of time and effort were spent on the proposed Annex, and a natural desire exists among many to conclude that the Annex process can proceed unaffected by the Court’s decision.  But EPA must consider whether proceeding with the proposed Annex without changes will ultimately lead to a regulatory dead end and to a needless waste of time and resources.  Everyone will be served if time is taken now to get the Annex right.


CEED is a proponent of regional planning and believes that the WRAP process and other regional planning processes now underway offer real benefit in addressing regional haze.  The proposed Annex can be fixed and the WRAP process maintained under the Court’s decision, but changes must be made.  Accordingly, EPA’s most effective course would be to return the proposed Annex to the WRAP for revision in light of the Court’s decision.  Specifically, the degree to which stationary sources can be required to make emission reductions must be tied to a source-by-source review of the costs and benefits of such reductions.


There is no reason the WRAP cannot formulate an effective regional haze program for the West while incorporating the source-by-source BART approach required by the Court’s decision.  It must be kept in mind that the large stationary source emission reductions proposed in the Annex could never serve as the sole or even primary vehicle for the West to improve visibility.  Indeed, modeling done by the WRAP in connection with the submittal of the Annex concluded that visibility improvements expected from the proposed large stationary source emission reductions would be less than one-half of the amount that would be perceptible to the human eye.  See, p. 11, herein.  Further, as EPA has often recognized, sulfur dioxide emissions are not the same problem in the West as they are in the East.  


Any solution to regional haze in the West must concentrate on multiple sources, including automobiles, forest fires, road dust, natural emissions, and emissions from Mexico, as both the GCVTC and the National Academy of Sciences concluded.  Undoubtedly, this solution will include emissions reductions from large stationary sources, even under a revised Annex.


The waste of time and effort that would be caused by further litigation is, in CEED’s view, directly contrary to what President Bush and EPA are trying to accomplish in the Administration’s Clear Skies proposal.  As indicated in the Administration’s present proposal, “[i]mplementation and enforcement [under current clean air programs] usually requires years of litigation, leaving the fate of America’s air to the uncertainties of the courtroom . . . . After 30 years of regulating air pollution, America has proved that there is a better way to accomplish our clean air goals.”  It is in this precise context that CEED believes EPA should also consider that time spent reconsidering the Annex could allow time for Congress to consider the Clear Skies proposal.  The Administration has stated that emissions caps under Clear Skies would separately address the different air quality needs of the West.  


In sum, CEED stands ready to work with EPA on an effective western regional haze program that would pass muster under the Court’s decision.

II.
THE COURT’S DECISION APPLIES TO THE “BART PROVISIONS” OF BOTH SECTION 309 AND SECTION 308 OF THE RHR.


The Court’s decision applies to all of the RHR’s BART provisions, not just the BART provisions of § 308.  According to the Court, “[i]n sum, we conclude that the Haze Rule’s BART provisions are contrary to the text, structure and history of § 169A of the [Clean Air Act].”  Slip Op. at 13.  (Emphasis added).  Nothing in this language excludes the BART provisions of § 309.


CEED believes that RHR § 309(f), under which the Annex was developed, is clearly one of the “BART provisions” referenced by the Court’s decision.  Section 309(f) expressly provides an alternative means for states to comply with their obligations under the BART provisions of RHR § 308 and under § 169A of the Clean Air Act (CAA).  In this regard, the BART requirements of RHR § 308(e) apply to every state.  RHR § 309(f)(1) provides that “[a] Transport Region State may choose to comply with the provisions of this section and by doing so shall satisfy the requirements of section 51.308(b)-(e) . . .” through the Annex process (emphasis added).  RHR § 309(f)(1)(i) provides that “[t]he emission reductions milestones [included in the Annex] must be shown to provide for greater reasonable progress than would be achieved by application of best available retrofit technology (BART) pursuant to section 51.038 and would be approvable in lieu of BART.”  (Emphasis added.)  As a BART provision intended to implement the BART requirements of CAA § 169A, RHR § 309(f) comes within the Court’s decision. 


The fact that the Court repeatedly cites Industry Petitioners’ brief in discussing the BART issues reinforces the conclusion that the Court’s decision applies to RHR § 309(f) as well as the BART provisions of RHR § 308.  Slip op. at 9, 11, 12.  As an example, the Court stated that: 

As the Industry Petitioners correctly note, there is no point during the Haze Rule’s BART determination “in which it could be demonstrated that the degree of improvement in visibility obtained from installing a particular set of emissions controls at a source with ‘exceedingly low’ or even merely theoretical visibility impacts is not justified by the cost of BART in light of those low or theoretical impacts.”  Br. for Industry Pet’rs and Intervenor in Case Nos. 99-1348, et al. at 17-18.  

Slip Op. at 8.  (Emphasis added.)  The pages of the Industry Petitioners’ brief that the Court cites address the Group BART provisions of both RHR §§ 308 and 309.  See Brief for Industry Petitioners and Intervenor in Case Nos. 99-1348, et al., at pp. 17, 18, 8-12.  Thus, when the Court adopted Industry Petitioners’ arguments in vacating the BART provisions of the RHR, it was adopting arguments directed both at §§ 308 and 309.


It is true that the introductory part of the Court’s discussion of the BART issues references RHR § 308 but does not explicitly reference RHR § 309(f).  As discussed in section III below, however, the RHR § 308 Group BART analysis that the Court explicitly condemned is the foundation upon which RHR § 309(f) and the Annex’s proposal for large stationary source emissions reductions are based.  Indeed, the RHR expressly states that the acceptability of these emissions reductions will be judged according to the Group BART standards set forth in § 308(e).  See, RHR § 309(f)(1)(i).  See also RHR Regulatory Preamble, 64 Fed. Reg. 35714, 35752 (1999) (“The emissions reductions provided for by the milestones and trading program must address the BART provisions in section 308(e)”).  See also 64 Fed. Reg. at 35750 (whether the Annex would fulfill a state’s obligations as to BART would “depend[] on” the milestones developed.)  Given the tie between the two provisions, the validity of RHR § 309(f) cannot survive the demise of RHR § 308(e).  


The BART provisions of RHR § 309 are not saved by the Court’s statement at the end of its BART discussion in which it declines to accept Industry Petitioners’ argument that “no concept” of Group BART could be valid.  Slip op. at 14.  While declining to address this theoretical argument, the Court plainly stated that “the BART provisions of the rule [are] impermissible.”  As such, RHR § 309 is one of the several “BART provisions” in the RHR.  Id.  Therefore, EPA cannot proceed with the Annex NOPR because RHR § 309(f) under which the Annex was developed is a BART provision to which the Court’s decision applies.

III.
EPA CANNOT APPROVE THE ANNEX BECAUSE THE ANNEX WAS REQUIRED TO BE DEVELOPED USING THE GROUP BART APPROACH THAT THE COURT FOUND IMPERMISSIBLE.

A clear reading of the Annex submitted to EPA on or about September 29, 2000 demonstrates that it was developed based upon the Group BART provisions of the RHR.  Specifically, the WRAP stated that, as required by the RHR, it had followed the same RHR Group BART approach that the Court of Appeals has now found to be unlawful.  For example, the Annex states that “[t]his process was developed through the best efforts of the WRAP through a stakeholder based process and is based on the WRAP’s reading of the regional haze rule language and preamble.”  See, WRAP ANNEX ATTACHMENT C entitled “Demonstration that the SO2 Milestones Provide Greater Reasonable Progress than BART.”  P C-2 (Emphasis added).  


Additionally, the Annex clearly indicates that the WRAP applied four of the CAA’s BART factors to sources in the entire western United States on a group basis, as a result of the regulatory framework required by EPA’s RHR:

“A.
Appropriate Retrofit Technology Estimates
The WRAP therefore approached the analysis at the regional level, using a more simplified analysis, as provided for in the regional haze rule.

The WRAP used the following assumptions to estimate the regional emission reductions due to appropriate retrofit controls on the BART-eligible sources in the region.  It should be noted that the WRAP methodology was only used to obtain a regional estimate for BART-level emission reductions to calculate the 2018 milestone.  It was not intended to be a source-by-source BART analysis.”

See, WRAP ANNEX ATTACHMENT C, p. 10 (emphasis added).


Further, in applying the critical fifth CAA BART factor – “the degree of improvement in visibility which may reasonably be anticipated to result from the use of such technology,” the WRAP used the group approach.  Specifically: 

“B.
Visibility Improvement

Section 169A of the Clean Air Act lists a number of factors that must be considered as part of the BART determination.  These factors are addressed in the regional haze rule in a two-step process.  First, an analysis of the best system of continuous emission control technology available is performed, considering the statutory factors of cost of compliance, the energy and non-air quality environmental impacts of compliance, any pollution control equipment in use at the source, and the remaining useful life of the source.  Second, an analysis of the degree of visibility improvement that would be achieved in each mandatory Class I federal area as a result of the emission reductions achievable from all sources subject to BART located within the region.  The preamble to the regional haze rule indicates that the visibility analysis should be conducted using the cumulative emission reductions from all BART-eligible sources in the transport region, not the impact of individual sources.  

See, WRAP ANNEX ATTACHMENT C.  pp. C-11-12. (emphasis added).

Lastly, EPA’s May 6, 2002 proposal to approve the Annex confirms that EPA required that the Annex be developed using the Group BART approach.  Specifically, EPA’s May 6 notice states that:

40 CFR 51.308(e)(2) of the regional haze regulations requires that the analysis of whether “greater reasonable progress” would be achieved must include the following:

· A list of all BART-eligible sources,

· A source-specific or category-wide analysis of possible BART controls, taking into consideration the technology available, the costs of compliance, the energy and non-air quality environmental impacts of compliance, any pollution control equipment in use, and the remaining useful life, and
· An analysis of the degree of visibility improvement that would be achieved from application of BART-level controls.

The EPA believes that the WRAP’s analysis, described above, meets these requirements.  The WRAP has provided a list of BART-eligible sources, and a sufficient category-wide analysis of the possible BART controls.  The WRAP also provided an analysis of the visibility improvement from the SO2 emissions reduction program, in addition to a number of possible scenarios for BART-level controls.

67 Federal Register 30424 (May 6, 2002)  (emphasis added).


The WRAP analysis is thus precisely the type of group approach that the Court condemned.  No interpretational legerdemain can avoid the express ruling of the Court that the BART factors in CAA § 169A(g)(2) -- and in particular the degree of improvement factor -- must be applied on a source-by-source basis.  The Court explicitly stated that “[w]e hold . . . that the Haze Rule’s treatment of § 169A(g)(2)’s benefit calculation . . . render the BART provisions of the rule impermissible.”  Slip op. at 14.  Lacking a source-by-source analysis, the Annex cannot survive the Court’s decision. 


Most importantly from a policy perspective, because it is founded on a group analysis, the Annex achieves the result the Court forbade, where an individual source could be made to invest millions of dollars in retrofits without a demonstration that visibility benefits would accrue from such retrofits.  Slip op. at 10.  A source would be subject to the Annex program, including milestones, ceilings and potential cap and trade requirements,  SEQ CHAPTER \h \r 1without any determination that such source, itself, causes or contributes to downwind visibility impairment at a Class I area or that the degree of visibility improvement achieved from subjecting that source to the cap and trade program would be justified by the cost.  Such requirements contradict both the Court’s express holding and sound public policy.
IV. SECTION 309(F) IS NOT SAVED BY BEING CHARACTERIZED AS “VOLUNTARY”

CEED is aware that some parties are contending that the Annex remains legally valid because the WRAP process is initiated by states and adoption of the Annex is voluntary for them.  Apparently, this argument builds upon the fact that the Court adopted Industry Petitioners’ contention that EPA’s Group BART regulations violated CAA § 169A, in part, because such regulations intrude on state authority.  It also apparently builds upon the fact that the Court declined to address whether any possible permutation of Group BART could be valid.  According to those maintaining that the Annex is unaffected by the Court’s decision, at least as CEED understands their argument, the Court’s ruling leaves room for states to voluntarily adopt Group BART requirements.

It would be a serious misreading of the Court’s decision to conclude that the proposed Annex remains viable because it is voluntary for the states.  The Court had two separate and independent reasons to invalidate EPA’s regulations, one of which was intrusion on state authority and the other of which was failure to apply all of the § 169A(g)(2) BART factors on a source-by-source basis.  Slip op. at 14, 11-12.  While the Court declined to address whether every single permutation of a group- or area-wide process for addressing BART would be invalid, it did plainly strike down EPA’s BART regulations because they applied the degree of improvement factor on a group basis.  Given this ruling, whatever state-initiated options may still be open under the Court’s decision for addressing BART on a group basis, such options do not include applying the degree of improvement factor on a group basis.  Since the Annex does so, it cannot survive the Court’s decision.

The Court of Appeals was clear that CAA § 169A imposes a mandatory duty as to how the states must apply the statutory degree of visibility improvement factor:

How is a state to determine what is too costly (and what is not) for a particular source?  The statute answers that the state must consider the degree of improvement in visibility in national parks and wilderness areas that would result from the source’s installing and operating the retrofit technology.

Slip Opinion at 11 (emphasis added).  

States, therefore, do not have the discretion to apply the degree of visibility improvement factor on a group basis, as was done in the Annex.  Rather, as noted by the Court, states must apply that factor on an individual source basis.  This is clearly demonstrated by the Court’s use of a singular noun – “the source’s” rather than a plural noun – “the sources”.


In addition, the Annex was not developed as a voluntary measure by the states.  Rather, as recognized by the WRAP’s assessment of what the RHR required (See Section III, herein), EPA required that the Annex be built upon a group-BART foundation.  EPA cannot defend the Annex’s Group BART approach as “state-initiated” when that approach was mandated in the RHR.

V.
EPA SHOULD NOT APPROVE THE ANNEX WITHOUT FIRST RESPONDING TO THE COURT’S REMAND OF THE RHR

While the Court of Appeals ruled to “vacate the rule in part and sustain it in part,” the effect of the Court’s remand is that EPA has been asked by the Court to review the entire rule.  This intent is signaled by the fact that the Court said it would not address the merits of the challenges to the RHR brought by Sierra Club, because of the uncertainties created by the Court’s decision to vacate and remand all of the BART provisions contained in the RHR.  Specifically, the three-judge panel unanimously ruled:  

But in any event, our decision to invalidate the group-BART provisions renders this entire cluster of [Sierra Club] challenges unripe for disposition.  Because those provisions were intimately related to EPA’s assessment of what was necessary to achieve the goal of natural visibility, we cannot be sure whether on remand EPA will retain its current criteria for evaluating reasonable progress or adopt others.  If the invalidation of the group-BART provisions causes EPA to doubt the efficacy of the remaining elements of the Haze Rule, perhaps EPA will see wisdom in some of Sierra Club’s complaints and, for example, increase the percentage of days during which there must be improvement in visibility, or increase the specificity of its criteria for reasonable progress.  In light of the uncertainty that our decision creates with respect to the form of the rule that may emerge upon remand, the only prudent course is for us to decline to address Sierra Club’s challenges at this juncture.

Sierra Club’s second major attack on the Haze Rule challenges EPA’s determination to give states 3 years to file haze SIPs for areas designated “attainment” or “unclassifiable.”  We are troubled by EPA’s action, which appears to contravene express statutory language but in light of our decision regarding group-BART we leave this to EPA to reconsider on remand as well.

Slip Opinion at 15.  (emphasis added).


In light of the Court’s view that the remand on Group BART could have ripple effects throughout the rule, EPA should not act on the Annex at least until it is ready to act on the remand.  Surely if the provisions of the RHR attacked by the Sierra Club are related to the provisions struck down by the Court, the Annex provisions are even more related.  Given the direct links between §§ 308 and 309 described above, it is not tenable to say that EPA’s reconsideration of § 308 will not affect § 309.  For example, the requirement in § 309(f)(i) that the Annex contain emission reduction milestones that provide for greater reasonable progress than would be obtained through application of BART to BART-eligible sources is directly affected by the way in which EPA redrafts § 308(e) on remand.


In addition, states would be placed in an untenable position if they were required to decide whether to submit a SIP under the Annex and § 309 before EPA has finalized new § 308 rules on remand.  States would have no basis to decide whether it is in the state’s interest to submit a § 309 SIP if they do not know what the BART requirements of § 308 will be.  EPA must therefore defer finalizing § 309 until it is ready to promulgate new § 308 regulations.

VI.
EPA CANNOT APPROVE THE ANNEX BECAUSE THE PROCEDURAL REQUIREMENTS OF THE RHR HAVE NOT BEEN FOLLOWED.


CEED believes that EPA has not followed the agency’s own regulatory timeline set forth in RHR § 309(f)(3), which states:

The EPA will publish the annex upon receipt.  If EPA finds that the annex meets the requirements of paragraph (f)(1) of this section and assures reasonable progress, then EPA after public notice and comment, will amend the requirements of paragraph (d)(4) of this section to incorporate the provisions of the annex within 1 year after EPA receives the annex.  If EPA finds that the annex does not meet the requirements of paragraph (f)(1) of this section, or does not assure reasonable progress, or if EPA finds that the annex is not received, then each Transport Region State must submit an implementation plan for regional haze meeting all of the requirements of § 51.308.  


Specifically, EPA has not met the requirements of RHR § 309(f) because EPA did not publish the annex upon receipt, nor has it “incorporate(d) the provisions of the annex [into the RHR] within 1 year after EPA receives the annex.”  Further, as evidenced by the fact (Tab 3, page 2) that EPA requested (and received) substantial information from the WRAP several months after the October 1, 2000 submittal deadline specified in RHR § 309(f)(1), the Annex “does not meet the requirements of paragraph (f)(1).”  As such, under RHR § 309(f)(3) EPA must publish a notice in the Federal Register indicating that “each Transport State must submit an implementation plan for regional haze meeting all the requirements of [RHR] § 51.308.”

VII.
NOTHWITHSTANDING THE IMPACT OF THE DECISION OF THE U.S. COURT OF APPEALS, EPA SHOULD NOT APPROVE THE ANNEX BECAUSE IT REPRESENTS A FLAWED APPROACH FOR ACHIEVING ANY PERCEPTIBLE IMPROVEMENT IN VISUAL AIR QUALITY.


It has not been shown that the Annex will achieve a humanly-perceptible improvement in visual air quality in western states’ Class I areas.  This fact is critical to any state interested in making an informed judgment of whether the benefits from the cap and trade program justify such a plan should be implemented in its SIP.  The Annex, itself, recognizes the lack of any humanly-perceptible visibility improvement as a result of its limited regulatory approach:

Visibility modeling estimates that visibility improvement from all emission reduction scenarios, even the most aggressive, would not be noticeable.  Sonoma Technologies, the contractor that performed the modeling, examined the average visibility improvement on an annual basis and for the 20% best and worst days, for all 16 of the GCVTC Class I areas, and found that the most aggressive emissions reductions for the protected area with the best improvement would be about half of what would be perceptible to the average person.


CEED is also aware of other adverse comments concerning the flawed Annex.  Attached (see Tab 4) is a September 28, 2000 letter to former EPA Administrator Browner from Senator Inhofe, wherein he points out errors made and key issues inadequately addressed by the Annex.  For example, Senator Inhofe noted that the Annex did not consider the changing energy picture; that no perceptible visibility improvement is shown in spite of large costs; and that actual emissions were not accounted for in the 2003 milestone.  As a result of these serious defects, Senator Inhofe asked EPA to grant the WRAP more time in which to work, since EPA was late in promulgating the RHR.


In September 2000, the State of Colorado also declined to endorse the WRAP’s Annex, because of 1) the lack of a humanly perceptible visibility improvement, 2) development of the Annex in a piecemeal manner, making it too hard to understand the totality of the program, and 3) the lack of adequate economic analysis, thus precluding the state from assessing the Annex program’s impacts.  The Colorado letter is attached for your information.  (See Tab 5.)

Following submittal of the Annex to EPA, Colorado also called for immediate action to better determine whether the Annex unrealistically and unnecessarily conflicts with any present or future demands for electrical power development.  (See Tab 6.)
VIII.
CONCLUSION.

As CEED analyzes it, the Group-BART approach contained in the RHR has been found to unlawfully constrain a state’s ability to make cost-effective visibility protection-based decisions. The Annex similarly dilutes the several western states’ role in accomplishing those aims because the Annex was required by EPA to be developed using the Group BART approach.  As such, CEED requests that EPA should immediately announce in the Federal Register that the agency will not go forward with the proposed Annex rulemaking.  Instead, EPA should reconsider Section 309 and the Annex in light of the source-by-source requirements of the Court’s decision.  CEED believes EPA should construct a visibility program which recognizes that states, consistent with the Clean Air Act, are best served by being permitted to balance all the competing air quality interests and by being given considerable room to construct well designed and reasoned regional haze programs.  







Sincerely,







Terry Ross,







Vice-President-West







Center for Energy and Economic Development

cc:
Tony Knowles, Governor of Alaska


Jane Dee Hull, Governor of Arizona


Gray Davis, Governor of California


Bill Owens, Governor of Colorado


Benjamin Cayetano, Governor of Hawaii


Dirk Kempthorne, Governor of Idaho


Judy Martz, Governor of Montana


Mike Johanns, Governor of Nebraska


Kenny Guinn, Governor of Nevada


Gary E. Johnson, Governor of New Mexico


John Hoeven, Governor of North Dakota
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William J. Janklow, Governor of South Dakota
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