 SEQ CHAPTER \h \r 1
[DRAFT Model Comment Letter]

[Note – we recommend that you begin with introductory remarks regarding the signatory’s position with the tribe, and include somewhere in the letter a description of the tribe’s physical environment, and any particular concerns the tribe has with respect to health or environmental effects from particulate matter pollution.  The more individualized each tribe’s letter is, the greater its potential impact.  Feel free to add your own arguments, objections, or support for various aspects of the proposal.]
Re:
Docket ID No. EPA-HQ–OAR–2001– 0017


Docket ID No. EPA-HQ–OAR–2004– 0018

Thank you for the opportunity to comment on these proposed rules.  The [name of tribe] is deeply concerned that the rules, if finalized as proposed, would not provide adequate protection of public health and would eliminate many tribal ambient air monitoring programs.  Specifically, we object to the following aspect of the proposed rule:

The Proposed PM-fine Standard Does Not Adequately Protect Human Health

In proposing a PM2.5 NAAQS consisting of a 24-hour standard of 35 ug/m3 and an annual standard of 15 ug/m3 (the same as the current standard), EPA has ignored the recommendations of the Clean Air Scientific Advisory Committee (CASAC), which recommended an annual standard of 13-14 ug/m3.  The proposed standard also conflicts with the EPA Staff Paper, because it couples the 35 ug/m3 24-hour standard with a 98th percentile form, rather the 99th percentile form recommended by the staff for a standard in this range of values.   The weaker standards proposed by EPA would provide protection to millions fewer Americans than would the values recommended by the staff and by CASAC.


EPA’s rejection of CASAC’s recommendation is unprecedented and is unjustified by EPA’s vague claim of utilizing the “best science” in order to set the standard.  EPA should promulgate a final rule in accordance with CASAC’s more stringent recommendations.

EPA’s Proposal to limit the PM-Coarse Standard to Urban Areas is Illogical and Not Supported by Science

EPA’s proposed standard for coarse but inhalable PM (i.e., PM10-2.5) is fundamentally flawed.  EPA proposes to revoke the currently nationally applicable PM10 standard.  This revocation would occur everywhere with respect to the current annual standard, and in all but 15 cities with respect to the current 24-hour standard.  In its place, EPA proposes a PM10-2.5  standard, on a 24-hour basis only.  EPA  proposes to “further define” this standard as applying only to PM that is “dominated” by re-suspended dust from high density traffic on paved roads and generated by  industrial and construction sources.  The standard as proposed would expressly not apply to PM10-2.5 which originates from wind-blown dust such as from agriculture and mining sources.  In fact, EPA takes the extraordinary step of declaring in the proposed NAAQS that agriculture and mining sources “shall not” be regulated to meet this standard.


This approach is flawed for several reasons.  First, it draws exactly the wrong conclusion from the existence of uncertainty in the understanding of health effects from coarse particles.  In the face of uncertainty as to the relative toxicity of different components of coarse PM originating from different sources, EPA should adopt a standard that protects the public health of all Americans with an adequate margin of safety.  


More specifically, EPA acknowledges that epidemiologic studies show a relationship between short-term exposure to coarse particles and respiratory morbidity, cardiovascular effects, and possibly mortality.  (70 FR 2655).  Based on the evidence of these health effects, EPA has provisionally determined that a standard for coarse particles is necessary.  EPA also acknowledges that “the limited available information is not sufficient to define an indicator for thoracic coarse particles solely in terms of metrics other than size-differentiated mass, such as chemical components.”  (71 FR 2665).  Yet EPA then proceeds to define an indicator, based on population size and source mix, that is at best a crude proxy for the chemical composition of the particles.  It is illogical for EPA to determine that coarse PM is problematic and that it cannot define precisely which particles are of concern, and then go onto to establish a standard that is indirectly based on particle species.


Second, EPA’s basis for distinguishing, based on health effects, between urban and rural coarse PM appears unsound.   EPA states that relevant studies “generally support the view that the mix of thoracic coarse particles generally found in urban areas is of concern to public health, in contrast to natural dusts of geologic origin.”  (71 FR 2666, emphasis added).  But while much of the preamble discussion confirms the existence of health affects from coarse PM in urban areas, few studies are cited to support the proposition that there is an absence of such effects in rural areas.  For this, EPA seems to rely heavily on studies showing a lack of toxicity of volcanic ash from Mt. St. Helens as “an example of natural crustal material of geologic origin,” and on a study showing a lack of increased mortality from dust storms in Spokane.  However, with respect to the Mt. St. Helens studies, there is no reason to assume that freshly emitted volcanic ash is representative of weathered organic soil, which may be contaminated with pesticides and other chemicals associated with agriculture and mining.  With respect to the Spokane studies, as EPA notes, the results must be caveated with the possibility that people may reduce their exposure on the high-concentration days at issue, and in any case a lack of increased mortality in this particular study does not indicate a lack of health effects in general.


To summarize this second point, an absence of evidence is not evidence of absence.  EPA may not use the purported absence of studies showing adverse health effects from PM-coarse in rural areas to preclude regulation in those areas, when it knows that PM-coarse in general poses a risk to health.


Third, even assuming there is generally a difference in toxicity between urban and rural PM-coarse, it is unreasonable to presume that the distinction between urban and rural PM mixes is sufficiently well-defined to justify the type of regulatory scheme EPA proposes.  EPA acknowledges that “crustal elements and natural biological materials represent a significant fraction of thoracic coarse particles in urban areas.”  (71 FR 2665).  At the same time, analysis of IMPROVE data shows that rural PM-coarse is composed of a complex mixture of components that vary regionally and are not necessarily benign.  In fact, the highest concentrations of PM-coarse originate in areas such as lake beds that contain soluble salts and heavy metals.  Therefore, the urban/rural distinction is not an accurate predictor of health effects.


Fourth, EPA’s extraordinary declaration not only in the preamble but in the regulatory text itself – that “Agricultural and mining sources, and other similar sources of crustal material shall not be subject to control in meeting this standard” – is inappropriate, potentially unlawful, and undermines the ability of states and tribes to regulate sources that may be of concern on a local basis.  The Clean Air Act requires EPA to set NAAQS in order to protect public health with an adequate margin of safety. (CAA 109(b)(1)).  As EPA acknowledges, the Supreme Court has determined that in setting such standards, EPA may not consider the costs of implementation.  (71 FR 2622, citing Whitman v. American Trucking Association, 531 U.S. 457 (2001)).  It cannot be argued that in order to protect public health, it is necessary to prohibit the regulation of agriculture and mining sources.  Such a prohibition of regulation could only be justified by economic considerations.  Therefore, there is no basis in law to support such a prohibition of regulation in the guise of a NAAQS.  (This proposed prohibition is particularly offensive, considering the admitted uncertainty regarding health effects from rural PM-coarse).  At most, EPA may be able to offer states and tribes the option of not regulating these source sectors, but it may not prohibit them from doing so.


Finally, in excluding rural areas from the standard, it does not appear that EPA provided adequate consideration to the sensitive populations within rural areas.  This is important from our perspective because several of the factors for sensitivity to coarse PM, such as asthma and diabetes, are prevalent or increasing among Native Americans.  EPA acknowledges the importance of demographic factors by placing greater weight on U.S. and Canadian studies, rather than other international studies.  (71 FR 2653).  By the same token, EPA must explain how it accounted for the varying demographics of Indian and other rural populations, as opposed to urban populations, in setting this health based standard.


For the reasons above, we strongly oppose the proposed provision to define PM-coarse based on the criteria identified by EPA.  Instead, EPA should promulgate a standard that provides protection equally to all areas of the country.

The Proposed PM-Coarse Monitoring Regulations Would Leave Tribes and Other Rural Areas In the Dark

The provisions for ambient monitoring of PM-coarse, proposed concurrently with the NAAQS revisions, are equally objectionable.  In essence, the provisions require PM-coarse monitoring only in those urban areas in which the PM10-2.5 NAAQS would apply.  Thus, EPA’s monitoring strategy is based on the premise that it is not necessary to monitor PM-coarse in areas where EPA has declared, a priori, that the particulate matter is not harmful.  This premise is flawed for all the reasons discussed in the section above – in short, that there is not a rational basis for proclaiming all rural, agricultural, and mining dust to be of no concern.


The proposed monitoring provisions are especially problematic for Indian Country.  Because monitoring is required only in Metropolitan Statistical Areas with populations of 100,000 or more, and is additionally constrained by other requirements designed to ensure that only “urban” type particles are measured, few or no reservations will be eligible for monitoring.  This will pull the rug out from under current tribal monitoring efforts designed provide tribes with the information needed to be effective participants in the nation’s air quality management.  


Moreover, such restrictions will preclude the acquisition of rural PM-coarse concentration data for comparison to epidemiological studies to further understand health effects.  We strongly object to this “ignorance is bliss” strategy.  It is also contrary to the recommendations of the CASAC, whose support for an urban-focused standard was contingent upon further monitoring in rural areas.


We appreciate this opportunity to comment, and urge the EPA to promulgate PM NAAQS which will protect the health of all Americans with an adequate margin of safety, as required by law, and monitoring provisions which will further the scientific understanding of the health effects of PM from all types of sources.


(If appropriate, provide a staff contact who may be contacted if EPA has clarifying questions.)

Sincerely,

